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Nam_e & Address of the Appellant & Respondent

Mis. Smaltochimical India Pvt. Ltd.

ah{ ana 3ft3hr arias rpra aa & it as sqam uf zenRenf ft
aal +Ty er 3/f@rat at arft zn gaterv 3maIgd raar & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the ·one may be against such order, to the appropriate authority in the following way :

,mm ti-<¢ I-< cITT~~ :
Revision application to Government of India :
(1) ah4 3qryea rf@1, 1994 cITT 'efRT 3ia«fa Rt au; mg mc#i a m #
qilarr err cjJ]" "\j"tf-'efRT * ">!"~ ~ * a@Tffi g7tau am)qr 'sra fa, 4a vT,
f@a +iarea, Ga Rm, a)ft if5a, ta la qaa,r f, { fact : 110001 cjJ]"
cITT fl~I

(i) . · A revision application lies to the Under' Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuf? Ta t ztR k mm i va 4q zrf cbl-<i&l'i 'R" fcn"ffr ·l-l0-sllll'< <TT ~ cbl-<~l'i
zur fat asrn a aw assnma uni gy mf , ur fa#t arr a suer
~ erg fcn"ffr cbl-<i&l'i # <TT fcn"ffr 'l-l0-sllllx lf "ITT 1=fT6i" n 4Rau ah hr g& st I

(ii) In case of any loss of goods where .the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) ma # as fa@t ii, ur var # PJ;qff2td 1=fT6i" -qx <TT 1=fT6i" cB" fclf.iJ.tf0 1 # sir zyeo
~1=fT6i" -qx 3qrzyea R a m it na # as fhft rs; u var i f.i;qffaa
%1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(lT) ..

(c)
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tf 3TTfll=f ,:fr41G1 c#l" '3c'41G1 ~ cf> :fRIR cf> ~ \Jl1" ~ ~ l=lRl c#l" <It 6 3ITT"
ha n#gr uit s err vi fr # garfa 3zga, sr4ta cff &Rf i:nm=f ctT ~ tfx <TTarafa sf@fr (i.2) 1998 tfRf 109 &RT frrp@ ~ ~ 'ITTI
(d) Credit of any duty allowed to be utilized towards payment of exqise duty on final products
under the· provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3tlllG1 ~ (3fCfu;,) PllP-llclC'1l, 2001 cf) RlP-1' 9 cf) 3@7@ FclPtfcftc >f9"?r ~
z- # t ,fa?i ii, 1fa am#gt a uf arr hf fit atmr ft pa-rt vi
3r4ta rag st at-ht uRii a mr; fr 34a fha viral alR@gts rer gar z. cITT
~{.c~Hft~ cB" 3@7@ tf'RT 35-~ lf frrtTffur "Cf5l" cB" :f@Ff rqd # rt €ton---6 a1can dt '>f@
ft el#t a1Reg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RReam74aa rr ui icvaa vn ala qt at wa a stat q1 2oo/- Q
i:tra :f@Ff at rg 3jk uasj vier an g car \T[ffGT if ID 1000/- ctr m :f@Ff ctr
GTg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#mt zyca, aha sqzyc vi tar 3rfl6tu nznf@rawa ,R 3fCfu;,:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) atr surd zyca sf@Ru, 1944 ctr tf'RT 35- uo-m/35-~ cB" 3Rf1Rf:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaar ceuia iif@r ftmt v#tar zrc, #tr grzyca g tarax
34t4tr =nrzn,f@row #t fqghs 9feaste ca i. 3. 3Tr. #. g, T{ f4ct al ya
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and. Q
(g) saaffga qfba 2 (4)a sat 1gar 3rarat 6t ar@ta, 3r4cit # m # ft
gen, ala sqra ggcn ya ara 3rft#tu nrznfrasw (Rrez) at ufa tr fl8a,
;°:I-H:il-Jc\lci!IG if 3TT-20, ~~ tlfftlc&l cBl-41'3°-s, 'BtJTOfr .:rT'x, 3ll3l-Jc\lcillc\-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metai Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3ttllc\"I ~ (3fCfu;,) Pllll-Jlclcll, 2001 cBl" tf'RT 6 cB" 3Rf1Rf >f9"?r ~.-q--3 fefRa
fa; 314r 3r4l#hr =rznfeai al n{ 3rt f@a 34l fag ng 3neg al ar ufji Rea
usi sn zrca at ir, ans #t l=frT 3it canal mru uifa q; 5 Garg ITU a % 'cl6T
~ 1000/- ffi ~ m.ft I uii sar zca al in, an st "l-Ji1r 3TR ~ 1l1TT ~
6I, 5 GT IT 50 cl la st it u, 5ooo/- #h 3hat atty ui sar zyea #t mi,
~ ctr "l-J11T it aun ·Ir up4f u; 5so lg zla vnar % qzi q; 10000 /- ffi
~m.ft I cBl" ffi 'tll51llcB xftlx:Clx cf) rfP-1' "ff ~"<£111?!-ia mB' ~ cf) ~ # x=mtf cBl" 'G'fm I ?:15
~\j'{i~ tB" fct;-m -=rrfi:ra' 'tl 1c:1\J'IPtcB &T-5r * ~ ct)- wxm cITT m .

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and sh9ll·,b_e<,ace::o.n;fpanied against
(one which at least should be accompanied by a fee of Rs.1,000/-,,}~s.:5,00Q//·~ri9)Rs.10,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 La&Jq 5'0 ,Lac-and-.abo've 50 Lac

1 ·, ' .-. · . .. ,,, · . . ('-'. '·
respectively in the form of crossed bank draft in favour of Asstt.1i.Registar qfi' a q'rati¢h of any-1e.A"<me%y
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) "'41lll&lll zgca 3If@fzu 497o zrerr ii@r #rt sq-4 a aiaf ferfRa fag 31gar
Uau 3ma u q 3rt zqenfenf fufua If@al # 3mer r)a #l ya #fa u
~-6.50 W cpT arzuru z[en feaz cur sin a1Reg

One copy of application or 0.1.0. as the case may be, 1;md the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) z sit iaf@amii at m?fUT ffl ark [uii at sj ft eur 3naff fhu \iTT"ITT t
ul v#tr zyca, 4ta sna zgca vi hara or4l#ta nznf@rawr (qr4ff@af@) fzu, 1982 lf
~t1 .
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) vmr era, hctzr sea arcs va tars 3r4tr nf@rawr (gila) #vf 3r@hi ami ii
a#c4hr3er era 3f@efG,7 , &8¥¥ cf?I" trRT 39w a 3iaafa fa#hr(in-2) 3rf@fun 2e&g(28 Rt

,:>

iznrs) fcis: o6.e,2 V \I .;ft cf?t"~~. V 9-9- II cf?t"rrr3 a3iaif earsat 3ft' m-aT cf?t"
. ~

nr{&, aarr fRfa #r areqe-rf@rsiraw3Garf&, asrf fa sr arra3iairsir#rsrarr
ar4fiITTr &<Tu1lr'crtl'cims~~3mlcliaf'ITT .
~3FtITG ~wq;''Qcf~~ 3fct"mr" maT~'a'ftr ~wq;,, #~ ~r@itirt

,:> . ,:>

(i) trm 11 ±l a 3iar fuffa zaH

(ii) hslz sa #l are nr fr
(iii) adz arm fGuma4 h frzra 6 a 3iaifr zr a#

» 3r7at agrf zrg fazr urraan# fa#hr (i. 2) 3f@er, 2014 a 3carkqa fatard)fr7farta
~~~~"Qcf 3ftlrnq;)'~~~I

For an appec;tl to be filed before the CESTAT, 'it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 20t4) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. '

(6)(i) sss.dwR me.,W anmr t' gfi'r ar4hr 7f@rawr#earsrz areas 3rrar emnau faaRa it at a=ifu
fc'ITTrmr ~wq;cfi" IO%m q-{ 3ITT"~tern~Rt a 1Ra ~~~t- 1 o%m q-{~ ;;rnrq;ar ~ I

.:, .::, '' . .:,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in disput~. or
penalty, where penalty alone is in dispute." . ~t~'_'.{'. 1

/er
;, ...... ( 1' i. -·•
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ORDER-IN-APPEAL

M/s Smaltochimica India Pvt. Ltd., Survey No. 478, Block No. 439, Village:

Chandrala, District: Gandhinagar (hereinafter referred to as 'the appellant'), holding

Central Excise Registration No.AAMCS4939FXM001 has filed two appeals, against

Order-in Original No. AHM-CEX-003-ADC-MLM-053-054/15-16 dated 26/02/2016

(hereinafter referred to as 'the impugned orderss') passed by the Additional

Commissioner, Central Excise, Ahmedabad-11I (hereinafter referred to as 'the

adjudicating authority').

2. The facts of the case, stated briefly, are that during the course of EA-2000 Audit,

it was observed that the appellant had taken improper CENVAT credit of Service Tax

amounting to Rs.38,62,643/- for the period March-2011 to January-2014, in respect of

commission paid on sales to M/s Weldekor Agencies Pvt. Ltd., (hereinafter referred

to as 'M/s Weldekor'). Further, it was also observed by Audit that by virtue of 0.1.A.
No.157/2014/Cus/Commr(A)/AHD dated 09/04/2014 passed by Commissioner

(Appeals), Customs, Ahmedabad, the Customs duty originally paid under Bill of Entry

No.3371203 dated 25/09/2013, filed for the import of Basic Pro EOBAS (Specific Photo

Meter) Twinvision Scanner and Ink Tester from Italy, was reduced by Rs.10,13,647/-,

whereas the appellant had availed CENVAT credit on the total CVD and SAD

component in the said Bill of Entry being excess CENVAT credit of Rs.1,12,026/- under
Bill Of Entry No.3371203 dated 25/09/2013. Therefore, a Show Cause Notice (referred

to as SCN) F.No.V.38/15-193/DEM/OA/14 dated 07/04/2015 was issued to the

appellant for recovery of Rs.38,62,643/- and Rs.1,12,026/-, under Rule 14 of Cenvat

Credit Rules, 2004 (CCR, 2004) read with Section 11A(4) 111A(1) of Central Excise

Act, 1944 (CEA, 1944), along with interest under Rule 14 of CCR, 2004 read with

Section 11AB / 11AA of CEA, 1944 and proposing to impose penalty on the appellant·

under Rule 15(2) / 15(1) of CCR, 2004 read with Section 114C of CEA, 1944. Another
SCN F.No. V.38/15-71/DEM/OA/15-16 dated 23/10/2015 was issued to the appellant

invoking similar provisions for recovery CENVAT credit of input service amounting to

Rs.14,05,222/- availed during the period of February-2014 to March-2015 on sales

commission. Both these SCNs were adjudicated vide the impugned orderss, whereby

all the proposals in the two SCNs have been confirmed by the adjudicating authority.

3 Being aggrieved by the impugned orders, the appellant has failed the instant

appeal, inter alia, on the following grounds:

1) Services availed for sale promotion of goods is specifically covered in the
definition of input services as it is a service used in relation to sales promotion
and hence the denial of CENVAT credit is not legal or proper. Vide Notification
No.02/2016-CE (NT) dated 03/02/2016, an explanation has been inserted to Rule
2(1) of CCR, 2004 to the effect that sales promotion includes services by way of
sale of dutiable goods on commission basis. It has been held by· Hon'ble · ~
CESTAT, Ahmedabad in case of M/s Essar Steel India Limited. vs CCE & ST
Surat-I - 2016-VIL-155-CESTAT-AHM-ST in para 22 thatthesaid. explanation is
effective retrospectively. "

%-co
.<"1uueoexo" /

"""--.._._ \,,··;·-- - -~~:-~....:.. ;
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2) The adjudicating authority had erred by disallowing CENVAT credit of
Rs.112026/- availed on basis of Bill of Entry in terms of provisions of CCR, 2004
because there is nothing in CCR, 2004 to show that when an appeal is allowed,
the CENVAT credit is required to be reversed even without department refunding
such amount. Ordering recovery of interest is also erroneous.

3) the adjudicating authority had erred in imposing savage penalties under Rule
15(2) of CCR, 2004 read with Section 11AC of CEA, 1944 despite there being
not even an iota of evidence of suppression or intent to evade payment of duty
on part of the appellant and despite the fact that question of interpretation is
involved.

4) There was judicial indiscipline by not following decision of CESTAT, Ahmedabad
in the case of CCE vs Shree Kamrej Vibhag Khand Udyog Sahakari Mandli Ltd. 
2014 (36) STR 814 (Tri.-Ahmd.), where it has been held that when commission
paid is for sales promotion, the judgment of Hon'ble Cadila Healthcare Ltd. would
cover the issue in favour of the assesses.

5) The impugned orders is non-speaking as submission of the appellant made vide
letter dated 04/02/2016 soon after the amendment in CCR, 2004 clarifying that
sales promotion includes services by way of sale of dutiable goods on
commission basis are not considered. There is no discussion or finding in the
impugned orders regarding the host of submission and relied upon decisions on
part of the appellant indicating sales promotion activities, for instance there is no
discussion on decision of Hon'ble High Court of Gujarat in case of Dynamic

. Industries Ltd. wherein it has been held that in the issue of CENVAT credit of
commission, extended period of limitation. cannot be invoked. The case laws in
the matter of MARUTI SUZUKI LTD. vs QCE """' 2009 (240) ELT 641 (SC) and
Kiran Ispat Udyog vs. CCE - 2015 (321) ELT 182 (SC), have not been
discussed.

Personal hearing with regards to both the appeals was held on 28/02/2017. Dr.

5. I have carefully gone through the facts of the case on records and submissions

made by the appellant. On going through the findings in the impugned orders it is seen

that the conclusion to the effect that the services provided by Commission agents in

relation to sale of the final products of the appellant cannot be considered as 'sales

promotion activity' is not backed by any evidence or reasonable discussion showing as

to how the conclusion has been arrived at on the basis of records. In paragraph 5.1 of
' .

the · impugned orders pertaining to the defence submissions made by the appellant

before the adjudicating authority, it has been clearly mentioned that the appellant had

drawn attention to paragraph 3.5 of its agreement dated 01/07/2014 with the service

provider to indicate that the service provider was carrying out activities relating to sales

promotion. The contents of paragraph 3.5 of its agreement dated 01/07/2014 are as

follows:

Nilesh V. Suchak, C.A. appeared on behalf of the appellant and reiterated the grounds

of appeal. He pointed out para 3.5 of their agreement dated 01/07/2009. He further

submitted that issue is covered in case of Shree Kamrej Vibhag Khand Udyog Shakari

Mandli Ltd. - 2014 (36) STR 814 (Tri. Ahmd.) in para 5 & 7. He requested for all

consequential benefit. He also pleads limitation.

4.

0

"3.5 It is specifically agreed that the agent has to make all its efforts for
sales promotion of goods offered for sale by the Principal.For the
purpose of sales promotion or to boost the sales. ofproducts, of,%,

•ii
-" ··,-·
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principal, the agent may carry out advertisement campaign or
increased public relations activities or a free-sample campaign or offer
any other incentives or arrange awareness or exhibitions or set up
competitions or resort to temporary price reductions with approval of
principal or provide free gifts or samples at his own cost or as agreed
from time to time or carry out any other activities as deemed
appropriate by it forpromotion or boosting of sales."

The above terms of agreement clearly show that M/s Weldekor Agencies (P) Ltd. was

carrying out sales promotion for the goods manufactured by the appellant. There is

nothing in the impugned findings to negate the claim of the appellant that the service

provider had provided services for sales promotion per the above clause in its

agreement dated 01/07/2014. Further, in paragraph 5.5 of the impugned orders, there is

a mention that the appellant had produced a certificate dated 04/05/2015 from Shri

Ashwin H. Shah & Co., C.A., confirming that services availed from Mis Weldekor

Agencies (P) Ltd. were for sales promotion. The contents of this certificate are as

follows:
0

Period durina which Credit Availed CENVAT Credit Availed Rs.
March, 2011 to January, 2014 3862643
February, 2014 to March, 2015 1405222
Aoril, 2015 to March, 2016 772500

"TO WHOMSOEVER IT MAY CONCERN
We are the statutory auditors of Mis Smaltochimica India Pvt. Ltd., Survey No. 478,
Block No. 439, Village & PO Chandrala-382321, Ta &Dist. Gandhinagar. Based on out
audit and records of the said company and agreement with service provider, we hereby
certify that the following CENVAT Credits availed by Mis Smaltochimica India Pvt. Ltd. in
respect of services provided by Mis Weldekor Agencies (P) Ltd. were availed for sales
promotion of dutiable goods manufactured by the said Mis Smaltochimica India Pvt. Ltd.

We further certify that this fact is also evident from Paragraph 3.5 of agreement dated 1"
July, 2009 entered into with Mis Weldekor Agencies (P) Ltd. which is given below for
ready reference.
"3.5 It is specifically agreed that the agent has to make all its efforts for sales promotion
of goods offered for sale by the Principal. For the purpose of sales promotion or to boost
the sales of products of principal, the agent may carry out advertisement campaign or
increased public relations activities or a free-sample campaign or offer any other
incentives or arrange awareness or exhibitions or set up competitions or resort to
temporary price reductions with approval of principal or provide free gifts or samples at
his own cost or as agreed from time to time or carry out any other activities as deemed
appropriate by it for promotion or boosting of sales."

We have issued this certificate at the request of Mis Smaltochimica India Pvt. Ltd. for the
purpose of supporting their claim for CENVAT Credit in respect of input services used in
relation to sales promotion. We further state that the definition of 'input service' given in
Rule 2(I) of CENVAT Credit Rules, 2004 clearly covers within its scope any services
used in relation to sales promotion and the Explanation inserted in Rule 2(1) thereof vide
Notification No. 2/2016-CE(NT), dated 03-02-2016 categorically states that "For the
purpose of this clause, sales promotion includes services by way of sale of dutiable
goods on commission basis". Hence the CENVAT credit availed by Mis Smaltochimica
India Pvt. Ltd. is clearly admissible to them."

The above certificate has not been disputed in the impugned orders. Hence the validity

of this certificate remains unchallenged and the services received by the appellant are

to be treated as sales promotion, also on the basis of this c~rtifica\6.;.ij;;iJ';l(lS}i,t,Jn .the i
reliance placed by the appellant on the decision of CESTAT, 'Ahrieda6adin .tease of

C.C.E. & S.T, SURAT-I vs SHREE KAMREJ VIBHAG KHAND {uDYo$ sliskARi
:.·'

"

"oils ·'.are

0
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MANDAL/ LTD. - 2014 (36) S. T.R. 814 (Tri. -- Ahmd.), where the validity of C.A.

certificate not being proved wrong, the services were upheld as sales promotion. The
relevant portion is reproduced as follows:

"7. It can be seen ,from the above reproduced paragraph that the first
appellate authority has relied upon a chartered accountant's certificate
which clearly shows the commission which has been paid by the appellant
is for promoting the sale of finished goods. As against such a categorical
findings on the facts of the case, I find that the Revenue's appeal has not
adduced any contrary evidence. The entire grounds of the appeal of the
Revenue is basically trying to interpret the provisions of the Rule 2(l) of the
Cenvat Credit Rules, 2004, to drive home a point; that the sales promotion
and such other activities are related sales commission service and do not
qualify for as an Input Service. Revenue has placed reliance on the
judgment of the Hon'ble High Court of Gujarat in the case of Cadila
Healthcare Ltd. - 2013 (30) S.T.R. 3 (Guj.) of the judgment leadership, I find
that the lordship have categorically held that the Cenvat credit on the
service tax paid on the sales commission per se is not allowed but if the said
commission is paid for promotion, that would be.a different. The factual
matrix recorded by the first appellate authority indicates that the amount
paid by the appellant is a commission for sales promotion expenses.

7. In my view, the judgment of the Hon'ble High Court of Gujarat in the
' '

Cadila Healthcare Ltd. (supra) would cover the issue in favour of the
assessee."

I
In view of above, the demand for CENVAT. credit of Rs.38,62,643/- for the period

March-2011 to January-2014 and CENVAT credit of Rs14,05,222/- for the period.of

February-2014 to March-2015 on sales commission confirmed on the basis of decision

of Hon'ble high Court of Gujarat in the case of Cadila Healthcare Ltd. - 2013 (30) STR 3

(Guj.) is not sustainable and the same is liable to be set aside. Consequently the

interest liability and the penalty imposed with regard to these demands are also liable to

be set aside. As regards the demand for reversal of CENVAT credit of Rs.1,12,026/~, I

find that excess credit of CVD and SAD component in the said Bill of Entry No.3371203

dated 25/09/2013 arises only subsequent to O.lA. No.157/2014/Cus/Commr(A)/AHD
. ' .

dated 09/04/2014 passed by Commissioner (Appeals), Customs, Ahmedabad, whereby

the Customs duty originally paid under Bill of Entry No.3371203 dated 25/09/2013 was

reduced by Rs.10,13,647/-. The appellant had initially availed CENVAT credit as per the

actual payment in Bill of Entry No.3371203 dated 25/09/2013. Therefore, there was no

fault on their part in availing· the said credit 'as available at the material time and there

can be no mens rea or intent to evade duty on their part. Hence the penalty imposed on

,I the appellant in connection with this demand is not sustainable. However, it being an (f)
;I' undisputed fact that Customs duty originally paid stands reduced, the appellanfis liable q

to reverse the excess credit of Rs.1,12,026/- along with interest. The processing. and
payment of refund at the end of Customs cannot be a criterion for the reversal of,excess

. ·! ·., ·-.-~ .
credit. {'. 1s

-5.>e'
-'- «ow+rp;3?
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6. In view of the above, I set aside the demand of Rs.38,62,643/- and

Rs.14,05,222/- [total demand: Rs.52,67,865/-] along with interest confirmed in respect

of sales commission in the impugned orders. I set aside the penalties of Rs.19,28,750/

and Rs.7,02,611/- [total penalty: Rs.26,31,361/-] imposed on the appellant under

Rule15(2) of CCR, 2004 read with Section 11AC of CEA, 1944 with regards to sales

commission. I uphold the demand for Rs.1,12,026/-, along with interest in respect of

excess CENVAT credit arising consequent to O.1.A. No.157/2014/Cus/Commr(A)/AHD

dated 09/04/2014 passed by Commissioner (Appeals), Customs, Ahmedabad and set

aside the penalty of Rs.1,17,170/- imposed on the appellant under Rule 15(2) of CCR,

2004 read with Section 11AC of CEA, 1944 in this regard.

7.. 34taai arra RR a{ 3r@ita fer3uhathafn star&t

The appeals filed by the appellant stands disposed of in the above terms. ·

sys" o
(3mr Qia)

3Tg (3r4lr-1)

Date:27/03/2017

(K. P ob)
Superintendent (Appeals-I)
Central Excise, Ahmedabad.

By R.P.A.D.

To
M/s Smaltochimica India Pvt. Ltd.,
Survey No. 478, Block No.439,
village & PO: Chandrala,
Taluka & District: Gandhinagar- 382 321.

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahme.dabad-111.
3. The Additional Commissioner, Central Excise (System), Ahmedabad-111.
%.Fe D.C. IA.C., Central Excise Division, Gandhinagar, Ahmedabad-1.
s Guard File.
6. P.A.
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